IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WORLDW DE | NSURANCE GROUP, fornerly . CVIL ACTION
known as PROVI DI AN AUTO AND HOVE :
| NSURANCE COMPANY

V.

JAMES PRI MAVERA and JOSEPH PRI MAVERA :
DANI EL DOUGHERTY and GAI L DOUGHERTY : NO 99-2649

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. February 3, 2000

Janes Primavera (“Janes”), driving his father Joseph
Primavera’s (“Joseph”) autonobile w thout perm ssion, collided
wi th Dani el Dougherty’s autonobile, and allegedly caused injuries
to Dani el Dougherty.! Worldw de Insurance Goup (“Wrldw de”),
i ssuer of an insurance policy on Joseph’s autonobile, seeks a
decl aratory judgnent pursuant to 28 U S.C. 82201 that it is not
liable for defense or damage costs related to the accident. The
“perm ssive use” clause of Joseph’s policy excludes coverage
because Janes did not have a reasonable belief he was entitled to
drive Joseph’s autonobile. Wrldw de's notion for summary
judgnment will be granted.

BACKGROUND
On Decenber 26, 1997, Joseph was driving his autonobile, a

1990 Chevrol et Lum na, when the autonobil e experienced brake

! Because two defendants share a comon surnane, the court
refers to themby their first names for clarity; the court
intends no disrespect to the Messrs. Primavera in doing so.



failure and collided with a retaining wall in a |ocal grocery
store parking lot. Joseph parked the autonobile and called a
| ocal auto shop to have it towed to the facility for repairs.
Janes took the autonobile fromthe grocery store parking | ot
where it had been left by his father. Janes admts that he took
t he autonobile to purchase drugs and clains that after the
purchase he was going to have the autonobile repaired for his
father. See 9/15/99 Janes Primvera Deposition, p. 49.
While driving his father’s autonobile, Janes hit an
aut onobi l e driven by Dani el Dougherty. Daniel and Gail Dougherty,

his wife, sued Janmes and Joseph for damages. See Dougherty, et al

v. Primavera, et al, Philadel phia County Court of Common Pl eas,

January, 1999 Term No. 03481.

At the tinme of the accident, Joseph’s autonobile was covered
by a policy issued by Wrl dw de | nsurance Conpany, fornmerly known
as Providian Auto and Hone | nsurance Conpany. The policy defines
“I'nsured” as “1. You or any ‘famly nenber’ for the ownership,
mai nt enance or use of any auto or trailer; 2. Any person using

‘“your covered auto . See Policy, p.2. The policy defines
“famly nmenber” as “[a] person related to you by bl ood, marriage
or adoption who is a resident of your household,” but also states
that no liability coverage will be provided for any insured if

the insured is “using a vehicle without a reasonabl e belief that

the “insured” is entitled to do so.” See Policy - Exclusion



A(8), p.2.

Worl dw de al |l eges that Janmes did not have a reasonabl e
belief that he was entitled to use Joseph’s autonobile at the
time of the accident, and seeks a determ nation that, given the
absence of such a reasonable belief, it has no obligation under
Joseph’s policy to defend and/or indemify James for the
Dougherty claim Worl dw de brought this action for declaratory
j udgnent on May 24, 1999; a default judgnent for failure to
appear, plead or otherw se defend has been entered agai nst Janes
and Joseph.

DI SCUSSI ON

Wor | dwi de noves for summary judgnent because Janes did not
have a reasonable belief that he had perm ssion to use his
father’s autonobile as a matter of |aw, so that Exclusion A(8) of
the insurance policy releases Wrldwide fromliability. The
i ssue is whether James used his father’s autonobile w thout a
reasonabl e belief he was entitled to do so.

A court may grant summary judgnent “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnment as a natter of law” Fed. R Gv. P.
56(c). A party noving for summary judgnment bears the initial

burden of denonstrating, by pointing to the pleadings,



depositions or other itens nentioned in Rule 56(c), the absence
of facts supporting the non-noving party’s claim then the non-
nmovi ng party nust introduce specific, affirmative evi dence
illustrating that there is a genuine issue for trial. See

Celotex v. Catrett, 477 U. S. 317, 322-24 (1986). “Wien a notion

for summary judgnent is made and supported as provided in [Rule
56], an adverse party nmay not rest upon the nere allegations or
deni al s of the adverse party’s pleading, but the adverse party’s
response, by affidavits or as otherwi se provided in [Rule 56],
must set forth specific facts showing that there is a genuine
issue for trial. If the adverse party does not so respond,
summary judgnent, if appropriate, shall be entered against the
adverse party.” Fed. R Cv. P. 56(e).

When determ ning whether there is a genuine issue of
material fact present in a case, the court nust draw all

justifiable inferences in the non-novant’s favor. See Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986). A genuine

i ssue of material fact exists only when “the evidence is such
that a reasonable jury could return a verdict for the non-noving
party.” 1d. at 248.

The parties agree that if the evidence shows that Janes
| acked a “reasonable belief” that he was entitled to use his
father’s autonobile, Wrldwi de is exenpt fromliability. The

parties dispute Janes’s intent when he took the autonobile from



the parking lot. Worldw de clains Janes drove the autonobile,

W t hout express or inplied perm ssion, to buy drugs; M. and Ms.
Dougherty claimthat Janmes intended to assist his father by
taking the autonobile to a repair shop. See Wrldw de | nsurance
Conpany’s Answers to Counter-Proposed Statenents of Fact, p. 1
This is a disputed issue of fact, but not a material fact.
Drawing all inferences in favor of M. and Ms. Dougherty, the
court assunes that Janmes was driving the autonobile to have it
repaired.

Even so, for coverage under the Wrl dw de policy, Janmes nust
have had a reasonabl e belief that he had perm ssion to drive the
autonobile. See Policy, p. 2.

Reasonabl e belief can be established by show ng either
express or inplied permssion to drive the autonobile. There is
no evidence in the record that Janes had any form of perm ssion.
At the time of the accident, Janes had a crimnal record, a
hi story of drug use, and no valid driver’s license. See 9/15/99
Janes Primavera Deposition, pp. 7-8, 27, 30-42. Joseph had
obtained a restraining order to prevent Janes from harassi ng him
See 9/15/99 Janes Primavera Deposition, p. 37. It is undisputed
t hat Joseph had expressly prohibited James fromusing his
aut onobi l e. See 12/18/98 recorded statenment of Joseph Primavera;
9/ 15/ 99 Joseph Prinmavera Deposition, pp. 12-15; 9/15/99 Janes

Pri mavera Deposition, p. 7. Consequently, a reasonabl e fact



finder could not conclude that James had his father’ s express
perm ssion to use the autonobile on the day of the accident;
Janes coul d not have had a reasonabl e belief that he had express
perm ssion to use the autonobile.

A reasonabl e fact finder could not conclude that James had a
reasonabl e belief he had inplied perm ssion to drive the
autonobil e. Janes had not been allowed to drive his father’s
autonobile for the past ten years. See 9/15/99 Joseph Primavera
Deposition, p. 12. Wen asked why he did not tell his father he
was going to take the autonobile for repairs, Janes responded
under oath that he knew his father would not have allowed it.
See 9/15/99 Janes Prinmavera Deposition, p. 10.

Even if Janmes m stakenly thought he woul d have received
perm ssion had he asked, this does not establish a “reasonabl e

belief” that he was entitled to use the autonobil e. See Anerican

Mutual Ins. Co. O Boston v. Shields, 685 F. Supp. 926, 928 (E.D

Pa. 1988). In Anerican Miutual, Shields, a man who had been

dating the sister of the insured, caused an accident while
operating an autonobile owned by the insured. The insurer
clainmed it did not have to defend Shi el ds because he had neither
express nor inplied permssion to use insured s autonobile. The
court held “perm ssive use” could not be inplied because: 1)
Shi el ds had never driven nor been a passenger in insured’ s

aut omobi l e; 2) Shields did not have a previous history of



borrowi ng or using insured s autonobile; 3) Shields did not have
perm ssion frominsured s sister; and 4) Shields never borrowed
any autonobile of insured s relatives. Even if Shields thought
that, had he asked, he woul d have received perm ssion to drive

t he autonobile, there was no coverage. The court distinguished
reasonabl e belief of entitlenent to drive an autonobile from
reasonable belief that if one were to seek perm ssion to drive an
autonobile it would have been granted. Upon proof of the forner,
the insurer would be liable; proof of the latter only woul d

exenpt the insurer fromcoverage. See also Donegal Mitual Ins.

Co. v. Eyler, 519 A 2d 1005, 1009 (Pa. Super. 1987) (hol di ng

i nsurance conpany exenpt fromliability when brother’s autonobile
was driven w thout his consent).

M. and Ms. Dougherty, the non-noving parties, have not net
their procedural burden; The issue is whether Janmes had a
reasonabl e belief he was entitled to use the autonobile, but they
rely solely on Janes’s testinony that he thought he was doing
sonething nice for his father. M. and Ms. Dougherty have not
met their burden of providing specific facts to show there is a
genuine jury issue for trial.

CONCLUSI ON

There are no genuine issues of material fact; Wrldwi de is

entitled to a declaratory judgnent of non-liability for defense

or danage costs related to the accident under Exclusion A(8) of



its insurance policy covering Joseph' s autonobile.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WORLDW DE | NSURANCE GROUP, fornerly . CVIL ACTION
known as PROVI DI AN AUTO AND HOVE :
| NSURANCE COMPANY

V.

JAMES PRI MAVERA and JOSEPH PRI MAVERA :
DANI EL DOUGHERTY and GAI L DOUGHERTY  NO 99-2649

ORDER

AND NOWthis 3rd day of February, 2000, upon consi deration
of plaintiff’s notion for sunmary judgnent and defendant’s
response thereto, after a hearing at which counsel for al
parties were heard, and in accordance with the attached
menorandum it is ORDERED that:

1. Plaintiff’s nmotion for summary judgnent is GRANTED
Wor| dwi de I nsurance Group is not |liable to pay the costs of
def enses or danmages for an accident on Decenber, 26, 1997,
i nvol vi ng an aut onobi |l e i nsured under Policy 06-SA-7076-9801.

2. The Cerk is directed to mark this case cl osed.

Norma L. Shapiro, S. J.



